PONER R VER BAS N RESOLRCE GOUND L
| BLA 95-683 Deci ded June 18, 1998

Appeal froma Decision of the Acting Deputy Sate DOrector, Mneral
and Land Authori zation, Womng, Bureau of Land Managenent, affirmng a
Deci sion Record/ H nding of No Sgnificant Inpact of the Area Manager,
Buf fal 0 Resource Area, Woning, Bureau of Land Managenent, approving the
Li ght house Goal Bed Met hane Proj ect.

Afirned.

1 Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:
Environnental S atenents--National Environnental Policy
Act of 1969: FH nding of No Sgnificant Inpact--Ql and
Gas Leases: Drilling

BLM's deci sion to approve a conprehensi ve programfor
drilling coal -bed nethane gas wel l's, absent preparation
of an environnental inpact statenent, wll be affirned
where, in accordance wth section 102(2)(Q of the
National Environnental Policy Act of 1969, as anended,
42 US C §4332(2)(Q (1994), BLMhas taken a hard

| ook at the environnental consequences of such program
has consi dered reasonabl e al ternatives thereto, and
Appel | ant does not denonstrate that BLMfailed to

consi der a substantial environnental probl em of
nmaterial significance or otherw se failed to abi de by
the Act.

APPEARANCES.  Randal | Wi ner, Esqg., Boulder, olorado, for the Powder R ver
Basi n Resource Qouncil; Bruce C Mrrtens, President, and Charles W Peck,
Vice President, Arerican Q| and Gas Qorporation, Denver, ol orado, for
Intervenor Anerican Q| and Gas Gorporation; John R Kunz, Esg., dfice of
the Regional Solicitor, US Departnent of the Interior, Lakewood,

ol orado, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE KELLY
The Powder R ver Basin Resource Qouncil has appeal ed froman August 4,
1995, Decision of the Acting Deputy Sate Drector, Mneral and Land

Aut hori zati on, Womng, Bureau of Land Managenent (BLM), affirming a June
20,
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1995, Decision Record/FHnding of No Sgnificant Inpact (DRFONS) of the
Area Manager, Buffal o Resource Area, Woming, BLM approving the Light house
Qoal Bed Met hane Project (Project).

The Proj ect woul d be undertaken by the Anerican Q1 and Gas
Qorporation d.b.a. Martens & Peck Producti on Conpany (Anerican), operator
of the various Federal oil and gas | eases covered by the Project. By Qder
dat ed Decenber 5, 1995, we granted Anerican's request to intervene in this

appeal .

The Project is substantial in scope, involving the drilling of 100
net hane gas wells on Federal |ands over a 5-year period in the Powder R ver
Basin in east-central Womng. An additional 100 wells would be drilled on
interspersed | ands where the gas is owned by Sate and private interests.
The entire project, which would invol ve the wells, dozens of gathering
facilities, and four central processing plants, all connected by mles of
roads and pipelines, would be |located wthin a 250-square mle area of
nostly Sate and private surface estate.

In order to extract the gas entrapped in the Wodak- Ander son coal seam
underlying the affected | ands, the seamnust first be "dewatered,” or have
the water renoved, so that the gas can flowto the surface. (Environnental
Assessnent (EA) at 9, 21.) The prinmary issue in this appeal is whether
this activity is likely to drandown the water |evel throughout the Wodak
aqui fer, and adversely affect the ability of the owners of private wells to
extract water fromthe aquifer for donestic and |ivestock use. 1d. at
13-14, 24-25, 50.

I n deci di ng whether to approve the proposed Project, BLM as required
by section 102(2)(Q of the National Environnental Policy Act of 1969
(NEPA), as arended, 42 US C 8§ 4332(2) (O (1994), and its inpl enenting
regulations (40 CF. R 88 1500. 1-1517.7), prepared an EA whi ch anal yzed
the environnental consequences of the Project and alternatives thereto
(including a no action alternative). Based on the EA the Area Manager
i ssued his June 1995 DR FONS, approving the Project and finding that no
significant inpact would result fromits inpl enentation.

Appel | ant sought Sate Orector Review of the Area Manager's June 1995
DR FONS, pursuant to 43 CF. R § 3165.3(b), contending that BLMfailed to
anal yze the potential inpact to neighboring private | andowners of a
drawdown in the |l ocal groundwater supply fromthe proposed | arge-scal e
drilling program did not consider a reasonabl e alternative providing for
the sequential devel opnent of wells, and shoul d have prepared an
Environnental Inpact Satenent (BYS).

In his August 1995 Decision, the Acting Deputy Sate D rector
addressed each of Appellant's argunents, concluding that BLM had adequat el y
consi dered the potential environnental inpacts of approving the Project and
reasonabl e alternatives thereto, and that, given the inposition of
mtigati on neasures, had properly found that no significant inpact was
likely.
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Appel | ant appeal ed the August 1995 Decision and filed a Petition to Say
its effect, which was denied by the Board' s Oder of Decenber 5, 1995.

Inits statenent of reasons (SR for appeal, Appel |l ant argues that
the drilling programw || result in a nassive drawdown of groundwater in
the Wodak aquifer underlying the |ands affected by the Project, thus
dimnishing or even elimnating the water supply to hundreds of private
| andowners in the area who use the water for donestic and |ivestock
purposes. It asserts that these | andowners will be required, at
consi derabl e expense, to drill and operate deeper wells in order to access
additional water supplies, and that |andowners who cannot afford such
expense nay be driven out of their hones and/ or busi nesses.

Appel  ant contends that, although BLMrecogni zed that the Project
woul d likely result in a dramati c drandown of the | ocal groundwater supply
af fecting nei ghboring | andowners, it violated section 102(2)(Q of NEPA by
failing to consider the adverse economc inpacts to these | andowners and
the | ocal econony before deciding to approve the Project. (S(Rat 9.) It
al so argues that BLMs failure to prepare an HS addressing this
"potentially significant” inpact, further violated section 102(2)(Q of
NEPA  Id. at 14 n. 4. In addition, it argues that BLMacted contrary to
section 102(2)(E) of NEPA as anended, 42 US C 8 4332(2)(E) (1994), by
failing to consider a reasonabl e alternative to the Proposed Action, i.e.,
"sequential devel opnent.” (SRat 16.) Appellant concludes that, due to
BLMs failure to conply wth NEPA its decision to approve the Project is
arbitrary, capricious, and not in accordance wth the law and nust be set
asi de pursuant to section 10(e) of the Admnistrative Procedure Act, as
anended, 5 US C § 706 (1994).

[1] It is well established that a BLMdecision to proceed wth a
proposed action, absent preparation of an HS wll be affirned and held to
be i n accordance wth section 102(2)(Q of NEPA where the record
denonstrates that BLMhas, considering all relevant natters of
environnental concern, taken a "hard | ook” at potential environnental
i npacts, and nade a convincing case that no significant inpact wll result
therefromor that any such inpact wll be reduced to insignificance by the
adoption of appropriate mtigation neasures. Cabi net Mwuntai ns WI der ness
v. Peterson, 685 F.2d 678, 681-82 (D C dr. 1982). An appellant seeki ng
to overcone such a decision nust carry its burden of denonstrating, wth
obj ective proof, that BLMfailed to or did not adequately consi der a
substantial environnental question of material significance to the proposed
action or otherwse failed to abide by section 102(2)(Q of NBPA Southern
U ah Wlderness Aliance, 127 IBLA 331, 350, 100 I.D 370, 380 (1993).

Wiere BLMhas conplied wth the procedural requirenents of section
102(2) (Q of NEPA by actually taking a hard I ook at all of the
environnental inpacts of a proposed action, it wll be deened to have
conplied wth the statute, regard ess of whether a different substantive
deci si on woul d have been reached by this Board or a court (in the event of
judicial
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review). Srycker's Bay Nei ghborhood Gouncil v. Karlen, 444 US 223, 227-
28 (1980). As we said in Qegon Natural Resources Gouncil, 116 |BLA 355,
361 n.6 (1990):

[ Section 102(2) (O of NEPAl does not direct that BLMtake any
particul ar action in a given set of circunstances and,
specifically, does not prohibit action where environnental
degradation wll inevitably result. Rather, it nerely nandates
that what ever action BLMdecides upon be initiated only after a
full consideration of the environmental inpact of such action.

In the present case, BLMassessed the inpact of the overall Project on
the quantity of groundwater in the Wodak aquifer. It did so using a
conput er nodel i ng anal ysi s, devel oped by the US Geol ogi cal Survey, which,
in essence, assuned a worst case scenario. See Assessnent of G oundwat er
Inpacts Rel ated to the Proposed Light house Goal Bed Met hane Project, dated
Jan. 20, 1994. BLMreported that the accuracy of the nodel was supported
by initial nonitoring of the Marquiss Project. (Response to Appel | ant
Gmments at 2; Decision at 3.) The nodel projected a naxi num drandown of
water in the aquifer of at nost 150 feet near the very center of the
project area, but generally on the order of from125 to 75 feet wthin nost
of that area. (EAat 51.) Wthin 6 mles of the project area, the
drawdown is expected to generally range from50 to 5 feet. 1d. However, a
drawndown of fromless than 100 to 50 feet could extend well north of the
project area. |1d. BLMexpected all of this to occur regard ess of whether
the Federal wells were drilled, since Arerican woul d have to draw down the
water level in the aquifer to the sane point, in order to nake the
interspersed Sate and private wells productive of gas. (DRFONS at 3;
Response to Appel lant Comments at 1.)

BLMfurther expected that only those private water wells actual |y
drilled into the Wodak aqui fer woul d be affected by a dranwdown, since the
coal seamwas known to be separated fromthe rest of the Fort Lhion and
other formations by inperneabl e shal e and thus a drawdown in that aquifer
woul d generally not affect other aquifers. (EA at 26, 29, 50.) BLMnoted
that the lack of any "interaquifer communication” was supported by actual
experience wth nearby coal -bed net hane production, which dated back to
1989. |d. at 50; Response to Appel lant Conments at 1-2.

BLMnext estinated that there were 87, out of 1,450, private wells
draw ng water fromthe Wodak aqui fer for donestic (9) and |ivestock (76)
purposes. (EA at 24-25.) It recognized that the drawdown mght adversely
affect these wells by draw ng the water down bel ow the | evel at which they
penetrated the aquifer. 1d. at 50, 58. However, BLMcoul d not deternmne
the precise inpact at any given well in the absence of infornation
regarding the exact |ocation of Averican's gas wells, which would not be
determned until American identified the specific targets of its drilling
activity. Qnce the location was identified, Arerican woul d submt
applications for permt to drill (APDs) and BLMwoul d prepare
site-specific
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EA s and approve or deny the APDs. The specific inpact at each wel|l woul d
depend on its proximty to the gas wells, its conpleted depth, and the
water yield necessary to maintainit as a usable source. 1d. at 50.

However, BLMconcl uded that the inpact on these well owners generally
woul d be "insignificant because water wll still be available fromthe coal
[aquifer] at a deeper depth and fromshal | oner or deeper aquifers.” Id.
(enphasi s added.) Thus, even in the case of wells specifically affected by
a drandown, BLMdid not anticipate that any of themwould | ose the ability
to produce the amount of water that they had historically yielded. 1d.;
Decision at 2, 3. Thus, BLMdeened the overal | inpact on the well owners
insignificant. (EAat 50; DRFONS at 1; Decision at 2, 3.)

If wthdrawal s affected historic yield, BLMstated that substitute
water fromthe other aquifers or el sewhere woul d be nade avail abl e at no
cost to the affected | andowner. (EA at 58; DRFONS at 3; Decision at 2,
3.) Thus, BLMconcluded that "[n}itigation neasures are in place to ensure
that the historical yieldis upheld for all wells inthe vicinity of the
project.” (Decision at 3.)

Appel  ant contends that BLMs anal ysis of the inpact of the Project on
the | ocal groundwater supply is inadequate because BLMfailed to "identify,
qguantify[,] or otherw se account for," and thus to fully appreciate, the
econom ¢ i npact of a drawdown on the nei ghboring | andowners. (SR at 12;
seeid at 7-9; Reply at 2-3.) Appellant submts the statenents of a
nunber of |andowners, who assert that a drawdown, even on the order of 5
feet, wll require themto drill one or several newwells or to redrill
existing wells to a deeper depth. They state that their inability to pay
the drilling costs of $2,500 to $5,000 per well nay force themout of their
hones and/ or businesses. (SCRat 8, Exs. 5 through 11 attached to SCR)

W agree that BLMdid not spell out, in specific dollar amounts or
ot herw se, the economic inpact to individual |andowners or to the
| andowners as a group. However, it clearly recogni zed that there woul d,
general |y speaki ng, be an economic cost to | andowners froma drawdown
caused by the Project. (EA at 13-14, 24-25, 41-42, 50, 58; Answer at 8-9.)
BLMexpressly noted that “[wells fully penetrating the coal [aquifer]
wth punps set lowwthin the [aquifer] are likely to be | ess inpacted than
those only partially penetrating the [aquifer] and with rel atively shal | ow
set punps.” (EA at 50.) In addition, BLMwas nore specifically apprised
of the cost, prior to making its decision to proceed wth the Project, by
the cooments submtted by Appellant in response to issuance of the EA
(Letter to BLM dated May 15, 1995, at 2; DRFONS at 2.)

BLMal so recogni zed that there mght be a significant adverse inpact
to the quantity of groundwater available at one or several wells drilled in
the Wodak aquifer, which it could not have anticipated wth its conputer
nodel i ng anal ysis. (Decision at 2.) Thus, BLMproposed that Aneri can,
together wth BLM woul d, using new or existing wells in and around the
project area, closely nonitor groundwater supplies and the resulting i npact
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on wel | production fromdevel opnent of the Project. (DRFONS at 3; EA at
13-18, 58.) Further, upon detecting such an adverse inpact to production,
action would immedi ately be taken to mtigate it, as foll ows:

Mtigation of these inpacts in accordance wth [State laww ||
be acconplished if well yields are reduced bel ow hi storic
production levels. If mtigationis required, it would be
devel oped by the BLMin consultation wth the Wonming Sate
Engi neer, the affected | andowner[,] and [ Aerican] on a
case-by-case basis. Possible ways in which mtigation would be
acconpl i shed at the cost of the operator are: tenporary

repl acenent wth commercial ly purchased water, wth water
produced by the operator, or by reinbursing a well owner for

i ncreased punpi ng costs associated wth a greater |ift.

Per manent repl acenent woul d be done by drilling a repl acenent
wel | .

(Decision at 2 (quoting fromDRFONS at 4); see EA at 58; Answer at
12-13.)

Appel  ant objects to BLMs nonitoring program arguing that it is
desi gned to assess the inpact of the Project on groundwater supplies after
the Proj ect has been approved and i npl enented, rather than during the
envi ronnent al revi ew process, as required by section 102(2)(Q of NEPA
(SSRat 13-14.) It asserts: "In other words, BLMhas approved t he net hane
gas well drilling and nassive dewatering w thout know ng what the effects
mght be, but wth the intention of placing nonitoring wells in the future
so that the project’'s inpacts can then becone known." Id. at 14.

V¢ disagree wth Appellant' s assessnent of BLMs proposed nonitoring
program BLMis aware of the expected inpact of the Project generally on
| ocal groundwater supplies, due to the conputer nodeling anal ysis. No such
anal ysi s was done in Powder H ver Basin Resource Gouncil (Powder R ver),
120 I BLA 47 (1991), which al so invol ved a | arge-scal e coal - bed net hane
proj ect, enconpassing a 2, 160-square mle area. Qonsequently, we concl uded
inthat case that this deficiency could not be resol ved by nonitoring
undertaken after approval of the project. 1d. at 56-60. As we said:
"BLMs EA nakes it explicitly clear that BLMdoes not know how si gnifi cant
the groundwater inpacts wll be." Id. at 62

Here, the only uncertai nty concerns the specific inpact on the
groundwat er supplies available to individual well owers. Mnitoring wll
provide that information, for the specific purpose of guiding efforts to
mtigate any particular significant adverse inpacts. (Decision at 2, 3;
CRFONS at 3; EAat 58.) Such nonitoring is permissibl e under section
102(2)(Q of NBPA 40 CF. R 8 1505.2(c); Fiends of the Payette v.

Hor seshoe Bend Hydroel ectric (., 988 F.2d 989, 993-94 (9th dr. 1993).

Next, Appellant characterizes BLMs reliance on the Sate Engineer in
its mtigation plan as "an illusory neasure,” arguing that in order to take
action pursuant to WQ STAT. § 41-3-911 (1982), he woul d need to know t he
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identity of the | essee causing a drandown in a specific well. Appel |l ant
asserts that such identification would be difficult, given the | arge nunber
of wells being operated. (SCORat 10-11.) A so, Appellant avers that the
process of obtaining redress under Sate laww || be | ong and drawn-out,
perhaps taking years. 1d. at 11. Mreover, Appellant argues that the plan
was previously rejected by the Board in Powder Rver, 120 IBLA at 61, where
we held that a landowner's right to look to the Sate Engineer for relief
does not constitute mtigation to avoid the initial occurrence of the
significant inpact. (SRat 9.)

In Powder R ver, the Board concl uded that the record did not support
BLMs finding that a potentially significant inpact to | ocal groundwater
suppl i es woul d be avoi ded by its proposed mtigation plan. 120 IBLA at 61.

However, in that case, BLMs plan did not require the oil and gas operat or
to reduce or elimnate the inpact to affected | andowners arising froma
drawdown in their groundwater supplies. Rather, BLMhad only suggested
that this occur, leaving it to individual |andowners to seek redress from
the operators or, if necessary, by resort to the Sate Engineer. Id. at
58-59, 61. Thus, we held that BLMhad fail ed to make a convi nci ng case
that a potentially significant inpact to | andowners woul d be avoi ded by the
adoption of BLMs proposed plan. 1d. at 61-62. Instead, BLMhad | eft open
the very real l|ikelihood that there woul d be such an inpact, which was not
addressed by BLMin an BS thus viol ating section 102(2)(Q of NEPA Id.

Here, BLMs proposed mitigation plan is not nerely a course of action
which the oil and gas operator is encouraged to follow Rather, BLM
requires that the operator reduce or elimnate a significant adverse i npact
to an affected | andowner froma drawdown of the water in his/her well:
"Mtigation * * * wll be acconplished if well yields are reduced bel ow
historic production levels.” (Decision at 2 (quoting fromDR FONS at 4),
enphasi s added. )

The preci se neans taken by the operator are left to BLMs final
determnation at the appropriate tine. Thus, BLMhas not spel | ed out
exactly howit wll mtigate any significant adverse inpacts at specific
water wells, leaving it to a "case-by-case" determination. (Decision at
2.) W find no fault wth this realistic, flexible approach. It properly
recogni zes the undeniable fact that it is inpossible to know before its
initiation, the precise effects of the Project on individual wells and the
appropriate renedi es for any such inpacts. Nothing nore is required by
section 102(2)(Q of NEPA Scientists' Institute for Public Information v.
Atomic Energy Gommission, 481 F.2d 1079, 1092 (D C dr. 1973).

Mbreover, inplenentation of its proposed mitigation plan does not
require any action by the Sate Engineer. BLMproperly recogni zed that the
Sate Engineer, to the extent that he/she is responsi bl e under Sate | aw
for resolving disputes regarding wthdrawal s of water, shoul d be invol ved
in the process of resolving such matters in the context of the instant
Project. (Decision at 2, DRFONS at 3; EA at 58, Answer at 13
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n. 15 14 n.18.) However, inplenentation of the mtigation plan is not
dependent upon any affected | andowner seeking redress fromthe Sate
Engi neer .

Rather, the plan sinply provides that, once the Sate's |egal
threshol d of overall historical yield fromthe aquifer is exceeded, the
operator nust reduce/elimnate the adverse inpact to any individual
| andowner' s water supply; this is acconplished by replacing that supply at
no cost to the | andowner, and includes drilling an existing or a new wel |
to a greater depth, if necessary, in order to access a secondary aquifer.
(Decision at 2, DRFONS at 4, EAat 58.) BLMwI| ensure that this
happens. (Answer at 13 n.15.) In these circunstances, mtigation does not
depend upon the voluntary action of a third party. This fact al one
di sti ngui shes Powder R ver.

Further, BLMprovides that the operator is bound to take the required
mtigation action, regard ess of whether the person or entity (Federal,
Sate, or private) who is responsible for the water 1 oss can be identified
and assigned bl ane under Sate law (Decision at 2.)

Appel | ant, however, asserts that affected | andowners wll not receive
"any relief at all until the aquifer they (and the Lighthouse [P roject)
are tapping is conpletely dry.” (S(Rat 11.) It notes that BLMhas
provided that mtigation, in the formof the repl acenent of water supplies,
w Il occur when "well yields are reduced bel ow historic levels." Id. at 12
(quoting fromEA at 58). Appellant states that such | evels are set by the
Sate Engineer, and are not at the current level the well owner is
obtai ning groundwater. S nce individual well owers are not entitled to
production fromany particul ar depth, Appellant reasons that a drop in the
level of the water of 5 or nore feet, which places it beyond the reach of
existing wells, wll not trigger any mtigation. (S(Rat 12.) FRather, it
states: "Qily if the Lighthouse [Froject dewaters the entire aquifer wll
wel | -owners be able even to seek any mtigation under the concept of
“historic yield.'" 1d.

It is clear fromthe record that BLMprovi ded, under its proposed
mtigation plan, for the repl acenent of di mnished/ elin nated water
supplies af fected by a drawdown of water caused by the Project when
production fromany well is reduced bel ow "historic levels.” (EA at 58;
see Decision at 2; DRFONS at 4.) As the Acting Deputy Sate Drector
stated: "[Well owners cannot be denied their historical yield fromtheir
wells. * * * [Thus,] [n}itigation neasures are in place to ensure that the
historical yieldis upheld for all wells inthe vicinity of the project.”
(Decision at 2-3.)

BLM acknow edges, on appeal , that Appel lant's understandi ng of the
neani ng of "historic levels,” and thus what is necessary to trigger
mtigation, is correct. (Answer at 15-17.) It notes that each indivi dual
well owner's entitlenent is dependent on the historic depth at whi ch water
has
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been renoved fromthe entire aquifer. Thus, BLMindicates that it has
provided, as a condition of approving the Project, that, when each wel |
falls belowits particular historic yield, replacenent woul d not occur in
order to make up for the deficiency at that well until the overall

threshol d is exceeded. Thus, American wll not be required to repl ace

di mni shed/ el i mnated water supplies until none of the wells accessing the
aqui fer, at whatever depth, yields any water and thus the aquifer is
essentially dry. BLMasserts that this Sate law which is controlling,
renders it powerless to avoid that result. 1d. at 17-18; Response to
Appel | ant Comments at 3.

At the outset, there is no dispute that Sate | aw provi des that an
individual well ower is not entitled to any particular depth of water in
hi s/ her wel |l "higher than that required for naxi numbeneficial use of the
water in [his/her] source of supply,” and, thus, is entitled to relief from
an offending water appropriation only once he/she is not able, at all, to
obtai n such use, by drilling deeper or taking other action to obtai n water
fromthat source. WQ STAT. § 41-3-933 (1982). Further, it is clear
that, given this state of the law the various | andowners affected by a
drawdown of water in the Wodak aquifer wll be required to pay the cost of
deepening their wells or drilling newwells to a greater depth in that
aqui fer, wth no reinbursenent fromAnerican or other nmitigation under the
plan envisioned by BLM BLMwas aware of these facts, but admttedy did
not di scl ose the preci se economc inpact of a drawdown on individual well
owers. (Answer at 8-9.)

The overriding question is whether it was necessary to discuss the
econom ¢ consequences of a drawdown for the individual well owners in the
EA failing which BLMcoul d be said to have violated the requirenents of
section 102(2)(Q of NBEPA Ve find no violation.

Appel lant nmai ntai ns that BLMnust di scl ose the particul ar inpact of
the Project on the owner of each of the 87 private wells that obtain water
fromthe Wodak aquifer to conply wth section 102(2)(Q of NEPA Thus,
Appel | ant suggests that BLMnust di scl ose exactly how nuch the water w |l
be drawn down in each well, and the preci se economic cost to the affected
private owner of deepening the existing or drilling a new wel | .

What Appel | ant overl ooks, however, is that the information discl osed
by BBMin its EAis sufficient for NEPA purposes. BLMhas projected that
there will be a dranwdown wthin and surrounding the project area. See EA
at 51. Thus, depending on the | ocation of the individual well (of which
BLMwas aware, id. at 24), the inpact on that well, in terns of the
expected drawdown, is effectively disclosed. BLMdid not reveal the
speci fi c econonm ¢ consequences of the drawdown to the individual well
ower. However, it was clearly awnare of those consequences as a general
matter. It was sinply not required to lay out the precise inpact to each
owler. That would clearly have constituted "exhaustive detail,"” which need
not be set forth in an EA especially since we are not persuaded that it
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was necessary to all ow BLMto nake an inforned deci si on about whet her the
inpact was likely to be significant. Don't Ruiin Qur Park v. Sone, 802 F.
Supp. 1239, 1247 (MD Pa. 1992). As the court expl ai ned:

An EA need not discuss the nerits and drawbacks of the
proposal in exhaustive detail. By nature, it is intended to be
an overvi ew of environnental concerns, not an exhaustive study of
all environnental issues which the project raises. If it were,
there woul d be no distinction between it and an HS  Because it
is aprelimnary study done to determne whether nore in-depth
study analysis is required, an EAis necessarily based on
"inconpl ete and uncertain information." B ue Qcean Preservation
Society v. Witkins, 767 F. Supp. 1518, 1526 (D Hawaii 1991) * *
*. S long as an EA contains a " reasonabl y thorough di scussi on
of . . . significant aspects of the probabl e environnental
consequences, ' " NEPA requi renents have been satisfied. Serra
Qub v. Lhited Sates Departnent of Transportation, 664 F. Supp.
1324, 1338 (ND Ca. 1987) * * * quoting Trout Uhlimted v.
Morton, 509 F.2d 1276, 1283 (9th dr. 1974).

Id. at 1247-48, footnote del eted; see 40 CF. R § 1508.9. V¢ hold that the
EA at issue here conports wth that standard.

It nust be renenbered that the overriding purpose of an EAis to
ascertain whether there wll be a significant inpact, thus requiring
preparation of an HS Here, BLMconcluded that there wll be no
significant inpact unless all of the | andowners obtai ning water fromthe
Wodak aquifer are affected by a total drawdown of the aquifer; in that
event, the inpact wll be avoi ded because BLMs nitigati on pl an ensures
that the water supply of all of the | andowners is replaced at no cost to
them (Decision at 2, 3.) Wiile a drandown which causes the water |evel
to fall belowthe depth of an existing well w | undoubtedly cause an
econom c inpact, Appellant fails to denonstrate that such i npact
constitutes a potentially significant inpact, under the standard enunci at ed
in40 CF.R § 1508.27. See, e.g., Qacier-Two Medicine Alliance, 88 | BLA
133, 140-47 (1985).

Mbreover, BLMis not required to go further and ensure, under the
gui se of preparing a mtigation plan that conports wth section 102(2) (O
of NBEPA that private | andowners are afforded nore substantive protection
than they would nornal |y have under Sate law which is essentially what
Appel lant and its nenbers seek. See Exs. 57, 10-12 attached to S(R

Next, Appellant contends that BLMviol ated section 102(2)(E) of NEPA
by failing to consider all reasonable alternatives to the Proposed Action.
It specifically argues that BLMs failure to consider the alternative "of
drilling fewer wells in a sequential nanner,” thus adjusting the nanner and
pace of devel opnent wthin the overal|l project area, was expressly found by
the Board, in Powder Rver, to have violated that statute. (S(Rat 15; see
id. at 15-16 (citing Powder Rver, 120 I BLA at 53-55).)
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BLMis required by section 102(2)(E) of NEPA to consider reasonabl e
alternatives to a proposed action, which wll acconplish its intended
purpose and yet have a lesser or no inpact. 40 CF. R 8§ 1501.2, 1502. 14,
and 1508.9; Methow Valley Atizens Gouncil v. Regional Forester, 833 F. 2d
810, 815 (9th dr. 1987), rev'd on other grounds, 490 US 332 (1989). BM
nust ensure that the decisionmaker "has before himand takes into proper
account all possible approaches to a particular project.” Galvert diffs'
Gordinating Commttee v. Lhited Sates Aomc Energy Conmission, 449 F. 2d
1109, 1114 (D C dr. 1971). However, BLMis only required to consi der
| esser alternatives which, because of their distinguishing nature and
extent, have different inpacts on the environment. Headwaters v. BLM 914
F.2d 1174, 1180 (9th dr. 1990). Were, however, a proposed alternative
woul d not substantially differ froman alternative al ready consi dered by
BLM there is no need to specifically address it, since BLMis al ready
avare of its environnental inpacts, and thus the consequences of adopting
it. As the court stated in Headwaters: "NEPA does not require a separate
anal ysis of alternatives which are not significantly distinguishable from
alternatives actual |y considered, or which have substantially simlar
consequences.” 914 F.2d at 1181.

As BLMproperly notes, the drilling of 100 wells on Federal mneral
estate lands over the course of 5 years is itself a sequential devel opnent
alternative. (Decision at 3; Answer at 27.) The EA specifically provides
that the project "woul d be phased in through tine and geography,” such that
between 25 and 50 welIs woul d be drilled each year, running fromnorth to
south across the project area, and, of that nunber, about hal f woul d be
Federal wells. (EAat 7; see Attachnent to Letter to BLMfrom Ameri can,
dated July 9, 1994, at 1.)

The instant case is distinguishable fromthat in Powder Rver. In
that case, the proposed action permtted 500 of the proposed 1,000 wells of
t he coal - bed net hane devel opnent to be drilled in the first of 5 years.

120 IBLAat 50. V¢ noted that, although BLManticipated that only 50 wells
woul d actual ly be drilled, "the EA establishes no * * * [imt on the nunber
of wells to be drilled [during that tine period]" and "expressly declines
to anal yze an alternative * * * under which devel opnent woul d be
staggered.” 1d. at 53. W& concluded that such alternative was reasonabl e,
and that BLMs determnation that it had no | egal basis to consider it

viol ated section 102(2)(E of NBPA 1d. at 54-56. In the instant case,
BLMact i vel y consi dered staggered devel opnent and i ncorporated it in the
Proposed Acti on.

Further, while BLManticipates that |ess than 100 Federal wells w |
utinately be drilled, it admttedly did not consider the environnental
inpacts of any alternative involving the drilling of fewer than 100 wells,
finding sinply that such inpacts "woul d be | ess than the Proposed Action.”

(EAat 18.) Ve find no fault wth this approach.

In summary, we concl ude that the record establishes that the Area
Manager properly determined that there will be no significant inpact from
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approving the Project, since BLMhas, considering all relevant natters of
environnental concern, taken a hard look at potential environnental inpacts
and nade a convi ncing case that no significant inpact wll result therefrom
or that any such inpact wll be reduced to insignificance by adoption of
the identified mtigation neasures. See Nez Perce Tribal Executive
Gomittee, 120 | BLA 34, 37-38 (1991).

Mbreover, Appellant has sinply not carried its burden to denonstrat e,
w th objective proof, that BLMfailed to or did not adequately consider a
substantial environnental problemof naterial significance to the Proposed
Action or otherw se failed to abide by section 102(2)(Q of NEPA See
Southern Uah Wlderness Alliance, 127 IBLAat 350, 100 I.D at 380. The
fact that Appellant has a differing opinion about |ikely environnental
inpacts or prefers that BLMtake anot her course of action does not show
that BLMviol ated the procedural requirenents of NEPA See San Juan
dtizens Alliance, 129 IBLA 1, 14 (1994).

Therefore, we conclude that the Acting Deputy Sate Orector's August
1995 Decision affirmng the Area Manager' s June 1995 DR FONS was pr oper
and nust be af firned.

To the extent Appel l ant has rai sed argunents whi ch we have not
specifical |l y addressed herein, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

John H Kelly
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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